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HOUSE BI LL 2388

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Conway, Chase, Moeller, dibborn, Kenney, Wod,
Si npson and Green; by request of Enploynent Security Depart nent

Prefiled 12/29/2005. Read first tine 01/09/2006. Referred to
Comm ttee on Commerce & Labor.

AN ACT Relating to ensuring enployers do not evade their
contribution rate; anmending RCW 50.29.062, 50.12.220, and 50.04. 320;
addi ng a new section to chapter 50.29 RCW creating new sections; and
decl ari ng an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 50.29 RCW
to read as foll ows:

(1) If it is found that a purpose of the transfer or acquisition of
a business was to obtain a reduced array calculation factor rate, then
the foll ow ng applies:

(a) If the successor was an enployer at the tinme of the transfer,
then the experience rating accounts of the enployers involved shall be
conbined into a single account and the enpl oyers assigned the higher of
t he predecessor or successor array calculation factor rate take effect
as of the date of the transfer.

(b) If the successor was not an enployer at the tinme of the
transfer, then the experience rating account of the acquired business
must not be transferred and, instead, the new enployer rate shall be
assi gned.
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(2) If any part of a delinquency for which an assessnent is nade
under this title is due to an intent to knowngly evade the
successorship provisions of RCW 50.29.062 and this section, then for
the rate year in which the conm ssioner nmakes the determ nati on under
this subsection and the followng three rate years, the comm ssioner
shall assign to the enployer, and to any business found to be know ngly
pronoting the evasion of such provisions, a civil penalty assessnent
rate in addition to the assigned rate that increases the array
calculation factor rate for that rate year under RCW50.29.025 to the
maxi mum array cal cul ation factor rate plus two percent. In addition
the enployer nay be prosecuted under the penalties prescribed in RCW
50. 36.020. An enpl oyer subject to the civil penalty assessnment under
this section nust also pay for the enploynent security departnent's
reasonabl e expenses of auditing the enployer's books and collecting the
civil penalty assessnent.

(3) If the person know ngly evadi ng the successorshi p provisions,
or knowingly attenpting to evade these provisions, or know ngly
pronoting the evasion of these provisions, is not an enployer, the

person is subject to a civil penalty assessnent of five thousand
dol | ars per occurrence. In addition, the person is subject to the
penalties prescribed in RCW 50.36.020 as if the person were an
enpl oyer. The person nust also pay for the enploynent security

departnent's reasonable expenses of auditing his or her books and
collecting the civil penalty assessnent.

(4) For purposes of this section:

(a) "Knowi ngly" neans having actual know edge of or acting with
del i berate ignorance or reckless disregard for the prohibition involved
and i ncl udes, but IS not limted to, I nt ent to evade,
m srepresentation, or willful nondiscl osure.

(b) "Person" means and includes an individual, a trust, estate,
partnership, association, conpany, or corporation.

(c) "Transfer or acquisition of a business” includes the transfer
or acquisition of the enployer's work force.

(5) Any decision to assess a penalty under this section shall be
made by the chief admnistrative officer of the tax branch or his or
her desi gnee.

(6) Nothing in this section shall be construed to deny an enpl oyer
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the right to appeal the assessnent of a penalty in the manner provided
i n RCW 50. 32. 030.

(7) Al penalties and interest collected under this section shal
be expended solely for prevention, detection, and collection activities
related to evasion of the successorship provisions of RCW50.29. 062 and
this section, and for no other purposes.

(8) The comm ssioner shall establish procedures to enforce this
subsecti on.

Sec. 2. RCWH50.29.062 and 2003 2nd sp.s. ¢ 4 s 18 are each anmended
to read as foll ows:

Predecessor and successor enployer contribution rates shall be
conputed in the follow ng manner:

(1) If the successor is an enployer, as defined in RCW50. 04. 080,
at the time of the transfer((;-—+ts)) or acquisition of a business, the
follow ng applies:

(a) The successor's contribution rate shall remain unchanged for
the remainder of the rate year in which the transfer occurs((—Frem
and—after)),; and

(b) Begi nning January 1st follow ng the transfer, the successor's
contribution rate for each rate year shall be based on ((Hs)) a
conbi nation of the foll ow ng:

(i) The successor's experience wth payrolls and benefits

((inelud I : e 4 ' od_busi : :
busi : he_d : or . o I : I

for—that—+ate—year)),; and
(ii) Any experience assigned to the predecessor involved in the
tr ansf er. If only a portion of the business was transferred, then the

experience attributable to the acquired portion is assigned to the
successor.

(2) ((Fer—t+anstersbetoreJanvary—1+—2005—thefolHowng—apptes))
If the successor is not an enployer at the tine of the transfer((+=)) .
the follow ng applies:

(a) For transfers before January 1, 2005:

(i) Except as provided in (ii) of this subsection (2)(a), the
successor shall pay contributions at the |owest rate determ ned under
either of the follow ng:
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H—For—transters—on—or—alter—Janvary—+—1997) )

(A) The contribution rate of the rate class assigned to the
predecessor enployer at the tinme of the transfer for the renai nder of
that rate year. Any experience relating to the assignnent of that rate
class attributable to the predecessor is transferred to the successor.
Beginning wwth the January 1st follow ng the transfer, the successor's
contribution rate shall be based on a conbination of the transferred
experience of the acquired business and the successor's experience
after the transfer; or

((&b)y)) (B) The contribution rate equal to the average industry
rate as determ ned by the conm ssioner, but not |ess than one percent,
and continuing until the successor qualifies for a different rate in
its own right. Assignnent of enployers by the comm ssioner to
industrial classification, for purposes of this subsection, nmust be in
accordance wth established classification practices found in the
( (~Standardtndustrial—CcassifieationMnyal™)) North Anerican industry
classification system issued by the federal office of managenent and
budget to the ((t+hi+rd)) fourth digit provided in the ((standard
rrdustr+al—elasstfiecation—codes—or—+n—the)) North Anerican industry
classification ((eede)) system

( ( (3)—For—transters—betoreJanvary—1+—2005—fF the suceessor—+s—net
an—enployer—at—the time—of the transter—and)) (ii) If the successor

si mul taneously acquires the business or a portion of the business of
two or nore enployers in different rate classes, its rate fromthe date
the transfer occurred until the end of that rate year and until it
qualifies in its own right for a new rate, shall be the rate of the
hi ghest rate class applicable at the tinme of the acquisition to any
predecessor enployer who is a party to the acquisition, but not |ess
t han one percent.

(((4Y)) (b) For transfers on or after January 1, 2005((;-—the
ol L owi L TNy . | I . :
the transfer)):

(((2))) (i) Except as provided in ((b)y)) (ii) and (iii) of this
subsection (2)(b), the successor shall pay contributions:
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(()) (A At the contribution rate ((determnedfor)) assigned to
t he predecessor enployer at the tinme of the transfer for the remainder
of ((+he)) that rate year. Any experience attributable to the
predecessor relating to the assignnent of the predecessor's rate class
is transferred to the successor. ((Gr—and-after))

(B) Begi nning January 1st followng the transfer, the successor's
contribution rate for each rate year shall be based on an array

cal cul ation factor rate ((shalH—bebasedonthetransterred—experience
of—the—acgquired—business—and—the—sucecessor-s—expertence—alter—the
transfer; or

HH—At)) that is a conbination of the following: The successor's
experience wth payrolls and benefits; and any experience assigned to
the predecessor involved in the transfer. If only a portion of the
business was transferred, then the experience attributable to the
acquired portion is assigned to the successor if qualified under RCW
50.29.010(6) by including the transferred experience. |If not qualified
under RCW 50.29.010(6), the contribution rate shall equal ((+e)) the
sum of the rates determ ned by the comm ssioner under RCW 50. 29. 025(2)
(c)(ii) and (d)(ii), and 50.29.041, if applicable, and continuing until
the successor qualifies for a different rate ((+A—+ts—oewn—right)),
including the transferred experience.

((b)y)) (i) If there is a substantial continuity of ownership,
control, or nmanagenent by the successor of the business of the
predecessor, the successor shall pay contributions at the contribution
rate determned for the predecessor enployer at the time of the

transfer for the remainder of that rate year. Any experience
attributable to the predecessor relating to the assignnment of the
predecessor's rate class is transferred to the successor. (( Gr—and

after)) Beginning January 1lst followi ng the transfer, the successor's
array calculation factor rate shall be based on a conbination of the
transferred experience of the acquired business and the successor's
experience after the transfer.

((€e))) (iii) If the successor simultaneously acquires the business
or a portion of the business of two or nore enployers with different
contribution rates, the successor's rate from the date the transfer
occurred until the end of that rate year and until it qualifies inits
own right for a newrate, shall be the sumof the rates determ ned by
t he conm ssioner under RCW 50.29.025(2) (a) and (b), and 50.29.041,
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applicable at the tine of the acquisition, to the predecessor enpl oyer
who, anong the parties to the acquisition, had the | argest ((taxable))
total payroll in the conpleted calendar quarter inmmedi ately preceding
the date of transfer, but not |ess than the sumof the rates determ ned
by the comm ssioner under RCW 50.29.025(2) (c)(ii) and (d)(ii), and
50.29.041, if applicable.

((65))) (3) Wth respect to predecessor enployers:

(a) The contribution rate on any payroll retained by a predecessor
enpl oyer shall remai n unchanged for the remai nder of the rate year in
whi ch the transfer occurs.

((66))) (b) In all cases, ((fremand-after)) beginning January 1st
followng the transfer, the predecessor's contribution rate or((s
begianirg—January—1,—2005,-)) the predecessor's array cal cul ati on factor
for each rate year shall be based on its experience with payrolls and
benefits as of the regular conputation date for that rate year

((+rheluding)) excluding the experience of the ((aegui+red)) transferred
business or transferred portion of business ((up—to—the—date—of

transfer)) as that experience has transferred to the successor:
PROVI DED, That if all of the predecessor's business is transferred to
a successor or successors, the predecessor shall not be a qualified
enpl oyer until it satisfies the requirenents of a "qualified enployer”
as set forth in RCW50. 29. 010.

(4) For purposes of this section, "transfer or acquisition of a
busi ness" neans the sane as section 1(4)(c) of this act.

Sec. 3. RCWH50.12.220 and 2004 ¢ 97 s 1 are each anmended to read
as follows:

(1)(a) If an enployer fails to file in a tinmely and conpl ete manner
a report required by RCW 50.12.070, or the rules adopted pursuant
thereto, the enployer shall be subject to a penalty to be determ ned by
the conm ssioner, but not to exceed two hundred fifty dollars or ten
percent of the quarterly contributions for each such offense, whichever
is |ess.

(b) If an enployer knowingly msrepresents to the enploynment
security departnment the anmount of his or her payroll wupon which
contributions under this title are based, the enployer shall be |iable
to the state for up to ten tinmes the amount of the difference in
contributions paid, if any, and the anmount the enployer should have
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paid and for the reasonabl e expenses of auditing his or her books and
collecting such suns. Such liability may be enforced in the nane of
t he departnent.

sol vency surcharge, f any, for rate class 20 or rate class 40, as
applicable, plus two percent.))

(2) If contributions are not paid on the date on which they are due
and payabl e as prescribed by the conmm ssioner, there shall be assessed
a penalty of five percent of the amount of the contributions for the
first nmonth or part thereof of delinquency; there shall be assessed a
total penalty of ten percent of the anmount of the contributions for the
second nonth or part thereof of delinquency; and there shall be
assessed a total penalty of twenty percent of the anount of the
contributions for the third nonth or part thereof of delinquency. No
penalty so added shall be less than ten dollars. These penalties are
in addition to the interest charges assessed under RCW 50. 24. 040.

(3) Penalties shall not accrue on contributions froman estate in

the hands of a receiver, executor, admnistrator, trustee in
bankruptcy, common |aw assignee, or other liquidating officer
subsequent to the date when such receiver, executor, admnistrator

trustee in bankruptcy, common |aw assignee, or other |iquidating

officer qualifies as such, but contributions accruing with respect to
enpl oyment of persons by a receiver, executor, admnistrator, trustee
i n bankruptcy, common | aw assignee, or other |iquidating officer shal
becone due and shall be subject to penalties in the sanme nmanner as
contributions due from other enpl oyers.

(4) Where adequate information has been furnished to the departnent
and the departnent has failed to act or has advised the enployer of no
l[iability or inability to decide the issue, penalties shall be waived
by the comm ssioner. Penalties may also be waived for good cause if
the comm ssioner determnes that the failure to tinely file reports or
pay contributions was not due to the enployer's fault.
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(5) Any decision to assess a penalty as provided by this section
shal |l be nmade by the chief adm nistrative officer of the tax branch or
his or her designee.

(6) Nothing in this section shall be construed to deny an enpl oyer
the right to appeal the assessnent of any penalty. Such appeal shal
be made in the manner provided i n RCW 50. 32. 030.

Sec. 4. RCWH50.04.320 and 1998 ¢ 162 s 1 are each anended to read
as follows:

(1) For the purpose of paynent of contributions, "wages" neans the
remuneration paid by one enployer during any calendar year to an
individual in its enploynment under this title or the unenpl oynent
conpensation law of any other state in the anpunt specified in RCW
50. 24. 010. |f an enployer (hereinafter referred to as a successor
enpl oyer) during any calendar year acquires substantially all or a
portion of the operating assets, which may include the enployees of
anot her enpl oyer (hereinafter referred to as a predecessor enployer) or
the operating assets, which may include the enployees, used in a
separate unit of a trade or business of a predecessor enployer, and
i medi ately after the acquisition enploys in the individual's trade or
business an individual who immediately before the acquisition was
enployed in the trade or business of the predecessor enployer, then
for the purposes of determ ning the anmount of renuneration paid by the
successor enployer to the individual during the cal endar year which is
subject to contributions, any renmuneration paid to the individual by
the predecessor enployer during that calendar year and before the
acquisition shall be considered as having been paid by the successor
enpl oyer.

(2) For the purpose of paynent of benefits, "wages" neans the
remuneration paid by one or nore enployers to an individual for
enpl oynment under this title during his base year: PROVI DED, That at
the request of a claimant, wages nay be calculated on the basis of
remuner ati on payable. The departnent shall notify each clai mant that
wages are calculated on the basis of renuneration paid, but at the
claimant's request a redetermnation nay be perfornmed and based on
remuner ati on payabl e.

(3) For the purpose of paynment of benefits and paynment of
contributions, the term "wages" includes tips ((whieh—are)) received
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((aHter—Jandary—31,—398%-)) while perform ng services which constitute

enpl oynent, and which are reported to the enployer for federal inconme
t ax purposes.

(4)(a) "Renmuneration" neans all conpensation paid for personal
services including conm ssions and bonuses and the cash value of all
conpensation paid in any nmedium other than cash. The reasonabl e cash
value of conpensation paid in any nedium other than cash and the
reasonable value of gratuities shall be estimated and determned in
accordance with rules prescribed by the comm ssioner. Remuner ati on
does not include paynents to nenbers of a reserve conponent of the
armed forces of the United States, including the organized mlitia of
the state of Washington, for the performance of duty for periods not
exceedi ng seventy-two hours at a tine.

(b) Previously accrued conpensation, other than severance pay or
paynents received pursuant to plant closure agreenents, when assigned
to a specific period of tinme by virtue of a collective bargaining
agreenent, individual enploynment contract, custonmary trade practice, or
request of the individual conpensated, shall be considered renuneration
for the period to which it is assigned. Assignnent clearly occurs when
t he conpensation serves to nake the individual eligible for all regular
fringe benefits for the period to which the conpensation is assigned.

(c) Settlenments or other proceeds received by an individual as a
result of a negotiated settlenment for termnation of an individua
witten enploynent contract prior to its expiration date shall be
consi dered renuneration. The proceeds shall be deenmed assigned in the
same intervals and in the same anount for each interval as conpensation
was al |l ocated under the contract.

(d) Except as provided in (c) of this subsection, the provisions of
this subsection (4) pertaining to the assignnent of previously accrued
conpensation shall not apply to individuals subject to RCW50. 44. 050.

NEW SECTION. Sec. 5. The conmm ssioner of the enploynent security
departnment may adopt rules necessary to inplenent this act.

NEW SECTION. Sec. 6. |If any part of this act is found to be in
conflict wwth federal requirenents that are a prescribed condition to
the allocation of federal funds to the state or the eligibility of
enployers in this state for federal wunenploynment tax credits, the
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conflicting part of this act is inoperative solely to the extent of the
conflict, and the finding or determnation does not affect the
operation of the remainder of this act. Rules adopted under this act
must neet federal requirenents that are a necessary condition to the
receipt of federal funds by the state or the granting of federal
unenpl oynment tax credits to enployers in this state.

NEW SECTION. Sec. 7. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 8. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTION. Sec. 9. This act is remedial in nature and shall be
applied retroactively to January 1, 2006.

~-- END ---
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